SP-151063
(New)

(SIOWADOT

SPECIAL PROVISIONS
FOR
MAINTENANCE WORK ON RAILROAD RIGHT-OF-WAY
(UNION PACIFIC RAILROAD)

Polk County
STBG-SWAP-1945(833)--SG-77

Effective Date
December 17, 2019

THE STANDARD SPECIFICATIONS, SERIES 2015, ARE AMENDED BY THE FOLLOWING
MODIFICATIONS AND ADDITIONS. THESE ARE SPECIAL PROVISIONS AND THEY SHALL
PREVAIL OVER THOSE PUBLISHED IN THE STANDARD SPECIFICATIONS.

151063.01 DESCRIPTION.

The special provision applies to the bridge deck replacement project carrying E. 30" over the Union Pacific
Railroad Company rail yard in Des Moines, lowa. The original Agreement required by this Special
Provision shall be furnished to the Union Pacific Railroad Company and a certified copy of said Agreement
shall be furnished to the City of Des Moines prior to any construction or entry upon the railroad easement
premises by the Contractor as stated in the Agreement.

151063.02 AGREEMENT.

A. Contractor’s Right of Entry Agreement.
Contractor shall complete and submit the ‘Contractor’s Right of Entry Agreement’ shown on pages
3 through 5 of this Special Provision. The complete agreement and exhibits are available and on
file with the City. Contractor is responsible for providing the appropriate fee and documentation
required to the specified contacts at the Union Pacific Railroad Company

B. Contractor’s Right of Entry General Terms and Conditions.
Contractor shall comply with the General Terms and Conditions shown on pages 7 through 11 of
this Special Provision.

C. Contractor’s Right of Entry Insurance Requirements.
Contractor shall comply with the Insurance Requirements shown on pages 12 and 13 of this
Special Provision.

D. Contractor’'s Right of Entry Minimum Safety Requirements.
Contractor shall comply with the Insurance Requirements shown on pages 14 through 16 of this
Special Provision.

151063.03 METHOD OF MEASUREMENT AND BASIS OF PAYMENT.
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A. Railroad Protective Liability Insurance for Union Pacific Railroad Co. will be paid for as a Lump
Sum bid item. The Contractor will be paid the Lump Sum bid item price within 30 calendar days
after receipt of a signed contract, provided that all necessary certificates of insurance have been
submitted to the Department per Article “Agreement” above.

B. Before the Contract is awarded, Contractor shall submit to the lowa Department of Transportation
a certificate of insurance evidencing the coverage. The certificate shall identify the insurance
company firm name and address, Contractor firm name, policy period, type of policy, limits of
coverage, and scope of work covered (including project number). Policies shall provide no less
than 30 calendar days prior written notice to Contracting Authority and Railroad of cancellation or
material change in policies. Following award of the Contract, the Contractor shall submit a
certificate of insurance evidencing the foregoing coverage to the Railroad and Contracting
Authority, and a certified, true, and complete copy of policy or policies to the Contracting Authority
and Railroad. Upon request from either the Contracting Authority or Railroad, a certified duplicate
original of any required certificate or policy shall be furnished at no cost to the Contracting
Authority or Railroad.
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Contractor's Right of Entry {Private Flagging Contractor)
Form Approved - UPRR Law Dept 03/09/2017

UPRR Folder No.: 3103-82
UPRR Audit No.: RI38584

CONTRACTOR'S
RIGHT OF ENTRY AGREEMENT
THIS AGREEMENT iz made and entered into as of the day of , 20
by and between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation ("Railroad"); and
.- corporation ("Contractor”).

RECITALS:

Contractor has been hired by CITY OF DES MOINES, IOWA to perform work relating to bridge rehabilitation,
complete removal and replacement of the concrete bridge deck, sidewalks, railings and drainage system, along with
bridge bearing removal and replacement, pier column and cap repairs, superstructure paint removal and repainting, and
approach pavement removal and replacement (the “work”), shown on Exhibit A-1, with all or a portion of such work to be
performed on property of Railroad in the vicinity of Railrcad's Milepost 35437 on Railroad's Perry Subdivision at or near
DOT Mo. 603701F located at or near Des Moines, in Polk County, State of lowa, as such location is in the general location
shown on the print marked Exhibit A, and described and identified as the Temporary Construction Area in Exhibit A-2,
attached hereto and hereby made a part hereof, which work iz the subject of a contract dated
between Railroad and CITY OF DES MOINES, 1OWA

Railroad is willing to permit Contractor to perform the work described above at the location described above
subject to the terms and conditions contained in this agreement

AGREEMENT:
NOW, THEREFORE, it iz mutually agreed by and between Railroad and Contractor, as follows:

ARTICLE1 - DEFINITION OF CONTRACTOR.

For purposes of this agreement, all references in this agreement to Confractor shall include Contractor's
contractors, subcontractors, officers, agents and employees, and others acting under its or their authority. For purposes
of clarity, Contractor agrees that any CIC (defined below) hired by Contractor i= a subcontractor of Contractor and
therefore included in the defined term Contractor pursuant to the foregoing sentence.

ARTICLE 2 - RIGHT GRANTED: PURPOSE.

Railroad hereby grants to Contractor the right, during the term hersinafter stated and wupon and subject to each
and all of the terms, provisions and conditions herein contained, to enter upon and have ingress to and egress from the
property described in the Recitals for the purpose of performing the work described in the Recitals above. The right
herein granted to Contractor is limited to those porions of Railrcad's property specifically described hersin, as shown in
Exhibit A and described in Exhibit A-2, or as designated by the Railroad Representative named in Article 4.

ARTICLE 3 - TERMS AND CONDITIONS CONTAINED IN EXHIBITS B. C AND D.

The terms and conditions contained in Exhibit B, Exhibit C and Exhibit D, attached hereto, are hereby made a
part of this agreement.
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Contractor's Right of Entry (Private Flagging Contractor)
Form Approved - UPRR Law Dept 03/09/2017

ARTICLE4 - ALL EXPENSES TO BE BORNE BY CONTRACTOR: RAILROAD REPRESENTATIVE.

A Contractor shall bear any and all costs and expenses associated with any work performed by Contractor
(including without imitation any CIC), or any costs or expenses incurmred by Railroad relating to this agreement.

B. Contractor shall coordinate all of its work with the following Railroad representative or his or her duly
authorized representative (the "Railroad Representative™):

Tyler J. Severson
MGR | TRACK MNTCE
2300 E MARKET STREET
DES MOINES, |A 50317
51572634581

C. Contractor, at its own expense, shall adequately police and supervise all work to be performed by
Contractor and shall ensure that such work is performed in a safe manner as set forth in Section 7 of Exhibit B. The
responsibility of Contractor for safe conduct and adequate policing and supervision of Contractor's work shall not be
lessened or otherwise affected by Railroad's approval of plans and specifications involving the work, or by Railroad's
collaboration in performance of any work, or by the presence at the work site of a Railroad Representative, or by
compliance by Contractor with any requests or recommendations made by Railroad Representative.

ARTICLE S - SCHEDULE OF WORK ON A MONTHLY BASIS.

The Contractor, at its expense, shall provide on a monthly basis a detailed schedule of work o the Railroad
Representative named in Article 4B above. The reports shall start at the execution of thizs agreement and continue until
thiz agreement is terminated as provided in this agreement or until the Contractor has completed all work on Railroad’s

property.
ARTICLE G - TERM: TERMINATION.

A The grant of right hersin made to Contractor shall commence on the date of this agreement, and continue
uritil , unless sooner terminated as hersin provided, or at such time as Contractor has
completed its work on Railroad’s property, whichever is earlier. Contractor agrees to notify the Railroad Representative im
writing when it has completed its work on Railroad's property.

B. This agreement may be terminated by either party on ten (10) days written notice to the other party.

ARTICLET - CERTIFICATE OF INSURANCE.

A Before commencing any work, Contractor will provide Railroad with the (i) insurance binders, policies,
certificates and endorsements set forth in Exhibit C of this agreement, and (i) the insurance endorsements obtained by
each subcontractor as required under Section 12 of Exhibit B of this agreement.

B. All insurance comespondence, binders, policies, certificates and endorsements shall be sent to:

Union Pacific Railroad Company
1400 Douglas St, Stop 1690
COmaha, NE 68179

Attn: Manager

Folder Mo. 3103-82

ARTICLE & - PRECONSTRUCTION MEETING.

If the work to be perfomed by the Conftractor will involve the Railroad providing any flagging protection (or if a
CIC iz approved to provide flagging protecticn pursuant to the terms set forth hersin) and/or there is separate work to be
performed by the Railroad, the Contractor confirms that no work shall commence until the Railroad and Contractor
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Contractor's Right of Entry (Private Flagging Contractor)
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participate in a preconstruction meeting invelving flagging procedures and coordination of work activities of the Contractor
and the Railroad (and any CIC, as applicable.)

ARTICLES. DISMISSAL OF CONTRACTOR'S EMPLOYEE.

At the request of Railroad, Contractor shall remove from Railrcad's property any employee of Contractor who fails
to conform to the inastructions of the Railroad Representative in connection with the work on Railroad’s property, and any
right of Contractor shall be suspended until such removal has occumed. Contractor shall indemnify Railroad against any
claims arsing from the removal of any such employee from Railroad's property.

ARTICLE 10. ADMINISTRATIVE FEE.
Upon the execution and delivery of thizs agreement, Contractor shall pay to Railroad One Thousand Twenty Five
Dollars  ($1,025.00) as reimbursement for clercal, administrative and handling expenses in connection with the

processing of this agreement.

ARTICLE11. CROSSINGS; COMPLIANCE WITH MUTCD AND FRA GUIDELINES.

A Mo additional vehicular crossings (including temporary haul roads) or pedestrian crossings over Railroad's
trackage shall be installed or used by Contractor without the pricr written permission of Railroad.

B. Any permanent or temporary changes, including temporary traffic control, o crossings must conform to
the Manual of Uniform Traffic Control Devices (MUTCD) and any applicable Federal Railroad Administration rules,
regulations and guidelines, and must be reviewed by the Railroad prior to any changes being implemented. In the event
the Railroad iz found to be out of compliance with federal safety regulations due to the Contractor's modifications,
negligence, or any other reason arizsing from the Confractor's presence on the Railroad’s property, the Contractor agrees
to assume liability for any civil penalties imposed upon the Railroad for such noncompliance.

ARTICLE 12.- EXPLOSIVES.

Explosives or other highly flammable substances shall not be stored or used on Railroad's property without the
prior written approval of Railroad.

IH WITHESS WHEREQOF, the parties hereto have duly executed this agreement in duplicate as of the date first
herein written.

UNION PACIFIC RAILROAD COMPANY

By:
Title:

{Mame of Contractor)

By:
Title:
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EXHIBIT A
TO
CONTRACTOR’S RIGHT OF ENTRY AGREEMENT

The plan set of drawings cover the location of the work site. Original Exhibit A is an image showing the
general location of the work site and is available in the Agreement on file with the City.

EXHIBIT A-1
TO
CONTRACTOR’S RIGHT OF ENTRY AGREEMENT
CITY'S TYPE, SIZE, AND LOCATION PRINTS OF STRUCTURE

Refer to the following plant sheets, representing Exhibit A-1.
Sheet V.01
Sheet V.04
Sheet V.05
Sheet V.06
Sheet V.07
Sheet V.53
Sheet V.54
Sheet V.55

EXHIBIT A-2
TO
CONTRACTOR’S RIGHT OF ENTRY AGREEMENT
ACQUISITION PLAT-TEMPORAYR EASEMENT

Refer to plan sheet H.1 for Temporary Construction Easement locations. Original signed easement plats,
representing Exhibit A-2, are on file with the City’s Real Estate Department.
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EXHIBIT B
TIo
CONTRACTOR'S RIGHT OF ENTRY AGREEMENT

Section 1. HOTICE OF COMMENCEMENT OF WORK - RAILROAD FLAGGING - PRIVATE FLAGGING.

A Confracior agrees to notify the Railroad Representative at least ten (10) working days in advance of
Contractor commencing its work and at least thirty (30) werking days in advance of proposed perfformance of any work by
Contractor in which any person or equipment will be within twenty-five (25) feet of any frack, or will be near enough to amy
track that any eguipment extension (such as. but not limited to, a crane boom) will reach to within taenty-five (25) fest of
any track.

B. Mo work of any kind shall be performed, and mo person, equipment, machinery, toclis), material(s).
wehicle(s), or thingis) shall be lezated, operated, placed, or stored within twenty-five (25) feet of any of Railmad's track(s)
at any time, for amy reason, unless and until 3 Railroad approved flagman is provided to watch for trains. Upon receipt of
such thirty (30day notice, the Railroad Representative will determine and inform Contractor whether a flagman need be
present and whether Contractor needs to implement any special protective or safety measures.

C. Contractor shall be permitied to hire a private coniractor to performn flagging or other special protective or
safety measures (such private confractor being commaonly known in the railread indusiry as a contractor-in-charge ("CICT))
in lieu of Railroad providing such services or in concert with Railmad providing such services, subject to prior writien
approval by Railroad, which approval shall be in Railroad's scle and absolute discretion. If Railroad agrees to permit
Contractor to utilize a CIC pursuant to the preceding sentence, Contractor shall obtain Railroad’s prior approval in writing
for each of the following itemns, as determined in all respects in Railroad's sole and absclute discretion: (i) the identity of
the third-party performing the role of CIC; (i) the scope of the services to be perfomned for the project by the approved
CIC; and (i) any other terms and conditions gowverning such services to be provided by the CIC. If flagging or other
spesial protective or safety measures are performed by an approved CIC, Confractor shall be solely responsible for (and
shall timely pay such CIC for) its services. Railroad reserves the right to rescind any approval pursuant to this Section 1,
Subsection C., in whole or in part, at any time, as determined in Railrcad's scle and absolute discretion.

O If amy flagging or other special protective or saf®ty measures are performed by employees of Railroad
andior any confractor of Railroad, Railroad will kill Contractor for such expenses incurred by Railroad, unless Ralread and
a federal, state or local govemnmental entity have agreed that Railroad is to bill such expenses to the federal, state or local
governmental entity. I Railroad will be sending the bills to Contractor, Contractor shall pay such bills within thirty (30}
days of Contractor's receipt of billing.

E. If any flagging or other special protective or safety measwures are performed by Railroad or a CIC,
Contractor agrees that Contractor is not relieved of any of its responsibilities or liabilties set forth in this agreement.

F. The provisions set forth in this subsection are only applicable for Flagging Services performed by
employees of Railread: the rate of pay per hour for each flagman will be the prevailing houry rate in effect for an eight-
hour day for the class of flagmen wused during regularly assigned hours and overtime in accordance with labor agreements
and schedules in effect at the time the work is peformed. In addition to the cost of such labor, a3 composite charge for
vacation, holiday, health and welfare, supplemental sickness, Railroad Retirement and unemployment compensation,
supplemental pension, Employees Liability and Property Damage and Administration will be included, computed on actual
payrzll. The composite charge will be the prevailing composite charge in effect at the time the work is performed. One
and cne-half times the cument hourly rate is paid for oweriime, Saturdays and Sundays, and two and one-half times
curent hourdy rate for holidays. Wage rates are subject to change, at any time, by law or by agreement between Railroad
and its employees, and may be retroactive as a result of negofiations or a ruling of an authonzed govemmential agency.
Additional charges on labor are also subject to change. If the wage rate or additional charges are changed. Contractor {or
the gowernmental entity, as applicable) shall pay on the basis of the new rates and charges. If flagging is performed by
Railroad, reimbursement fo Railread will be reguired cowvering the full eight-hour day during which any flagman is
fumished, unless the flagman can be assigned to other Railroad work during a portion of such day. im which event
reimbursement will not be required for the portion of the day during which the flagman is engaged in octher Railroad work.
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Reimbursement will also be required for any day not actually worked by the flagman following the flagman's assignment o
work on the project for which Railrcad is required to pay the flagman and which could not reascnably be avoided by
Railroad by assignment of such flagman to other work, even though Contractor may not be working during such time.
When it becomes necessary for Railroad to bulletin and assign an employes to a flagging position im compliance with
unicn collective bargaining agreements, Contractor must provide Railroad a minimum of five (5) days notice prior to the
cassation of the need for a flagman. If five (5) days notice of cessation is not given, Contractor will still be required to pay
flagging charges for the five (5) day notice pencd required by union agreement to be given io the employee, even though
flagging is mot required for that peried. An additional thirty (30) days notice must then be given to Railroad if flagging
services are needed again after such five day cessation notice has been given to Railroad.

Section 2. LIMITATION AND SUBORDIMATION OF RIGHTS GRANTED

A The foregoing gramt of right is subject and subordinate to the prior and continuing right and obligation of
the Railroad to use and maintain its entire property including the right and power of Railnead to construct, maintain, repair,
renew, use, operate, change, modify or relocate railroad tracks, madways, signal, communication, fiber optics, or other
wirelines, pipelines and other facilities upon, along or across any or all paris of s property, all or any of which may be
freely done at any time or times by Railread withowut liability to Contractor or to any other party for compensation or
damages.

B. The foregoimg grant is also subject to all outstanding supenor rights (whether recorded or unrecorded and
including those in favor of licensees and lessees of Railroad's property, and others) and the right of Railroad to renew and
extend the same, and is made without covenant of title or for guiet enjoyment.

Section 3. NO INTERFERENCE WITH OFPERATIONS OF RAILROAD AND ITS TEMANTS.

A Confracior shall conduct its operations so as not to interfere with the comtinuous and unintermupted use
and operation of the railroad tracks and property of Railroad, including without limitation, the operations of Railroad’s
lessees, licensees or others, unless specifically authorized in advance by the Railroad Representative. Mothing shall be
done or permitted to be done by Confractor at any time that would in any manmer impair the safety of such operations.
When not in use, Confracior's machimery and materials shall be kept at least fifty (50) feat from the centerine of Railroad's
nearest track, and there shall be mo wehicular crossings of Railreads tracks except at existing open public crossings.

B. Orperations of Railroad and work performed by Railroad perscnnel and delays in the work to be performed
by Contractor caused by such railroad operations and work are expected by Confractor, and Confractor agrees that
Railroad shall have no liability to Contractor, or any other person or entity for any such delays. The Confractor shall
coordinate its activities with these of Railmmad and third parties so0 as o avoid interference with railroad operations. The
safe operatiom of Railroad train movements and other activiies by Railroad takes precedence ower amy work to be
perfomned by Contractor.

Section 4. LIENS.

Contractor shall pay in full all perscns who perform labor or provide matenals for the work fo be performed by
Contractor. Centractor shall not create, pemit or suffer any mechanic’s or materialmen's liems of any kind or nature to be
created or enforced against any property of Railread for amy such work performed. Comntractor shall indemnify and hold
harmless Railread from and against any and all liens, claims, demands, costs or expenses of whatsoewer nature in any
way connected with or growing out of such work done, labor performed, or materials fumished. I Contractor fails to
prompily cause any lien to be released of record, Railroad may, at its election, discharge the lien or claim of lien at
Contractor's expense.

Section 5. PROTECTION OF FIEER OPTIC CABLE SYSTEMS.

A Fiber optic cable systems may be buned on Railroad's property. Protection of the fiber optic cable
systems is of extreme importance since any break could disrupt service to users resulting in business interruption and
loss of revenue and profits. Contractor shall telephone Railmoad during normal business hours (7:00 a.m. to 9:00 pom.
Central Time, Monday through Friday, except holidays) at 1-800-336-2192 (also a 24-hour, 7-day number for emergency
calls) to determine if fiber optic cable is buried anywhere on Railroad's property to be wsed by Contractor. I it is,
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Contractor will telephone the telecommunications company(ies) involved, make amangements for a cable lecator and, if
applicable, for relocation or other protection of the fiber oplic cable. Contractor shall not commence any work until all
such protection or relocation (if applicable) has been accomplished.

B. IN ADDITION TO OTHER INDEMHNITY PROVISIONS IN THIS AGREEMENT, CONTRACTOR SHALL
INDEMMNIFY, DEFEND AND HOLD RAILROAD HARMLESS FROM AND AGAINST ALL COSTS, LIABILITY AND
EXPENSE WHATSOEVER ([INCLUDING, WITHOUT LIMITATION, ATTORNEYS' FEES, COURT COSTS AND
EXFPENSES) ARISING OUT OF ANY ACT OR OMISSION OF CONTRACTOR, ITS AGENTS AND/OR EMPLOYEES,
THAT CAUSES OR CONTRIBUTES TO (1) ANY DAMAGE TO OR DESTRUCTION OF ANY TELECOMMUMNICATIONS
SYSTEM ON RAILROAD'S FROPERTY, AND/OR (2) ANY INJURY TO OR DEATH OF ANY PERSON EMPLOYED BY
OR ON BEHALF OF ANY TELECOMMUMNICATIONS COMPANY, AND/OR ITS CONTRACTOR, AGENTS ANDVOR
EMPLOYEES, ON RAILROAD'S PROPERTY. CONTRACTOR SHALL NOT HAVE OR SEEK RECOURSE AGAINST
RAILROAD FOR ANY CLAIM OR CAUSE OF ACTION FOR ALLEGED LOSS OF PROFITS OR REVEMUE OR LOSS
OF SERVICE OR OTHER CONSEQUENTIAL DAMAGE TO A TELECOMMUMICATION COMPANY USING
RAILROAD'S PROPERTY OR A CUSTOMER OR USER OF SERVICES OF THE FIEER OPTIC CABLE OM
RAILROAD'S PROFPERTY.

Section 6. PERMITS - COMPLIANCE WITH LAWS.

In the prosecution of the work covered by this agreement, Contractor shall secure any and all necessary pemits
and shall comply with all applicable federal, state and local laws. regulations and enactments affecting the work including,
without limitation, all applicable Federal Railroad Administration regulations.

Section 7. SAFETY.

AL Safety of personnel, property, rail operations and the public is of paramount impertance in the prosecution
of the work performed by Contractor. Contractor shall be responsible for initiating, maintaining and supervising all safety,
operations and programs in conmection with the work. Cenfractor shall at a minimum comply with Railroad's safety
standards listed in Exhibit D), hereto attached, to ensure uniformity with the safety standards followed by Railroad’s ocwn
forces. As a part of Contractor's safety responsibilities, Contractor shall notify Railread if Confractor determines that any
of Railroad's safety standards are contrary to good safety practices. Contractor shall fumish copies of Exhibit D to each
of its employees before they enter the job site.

B. Without limitation of the provisions of paragraph A& above, Contractor shall keep the job site free from
safety and health hazards and ensure that its employesss are competent and adequately trained in all safety and health
aspecis of the job.

c. Contractor shall have proper first aid supplies available on the job site so that prompt first aid services
may be provided to any person injured on the job site. Contractor shall promptly notify Railmad of any U5, Occupational
Safety amd Health Administration reportable injuries. Contractor shall have a nondelegable duty to contrel its employees
while they are on the job site or any cther property of Railmead, and to be certain they do not use, be under the influence
of, or have in their possession any alccholic beverage, drug or other substance that may inhibit the safe performance of
any work.

0. If and when requesied by Railroad, Contractor shall deliver to Railroad a copy of Contractor's safety plan
for conducting the work (the "Safety Plan"). Railread shall have the nght, but not the cbligation, to require Contractor to
comest any deficiencies in the Safety Plam. The terms of this agreement shall control if there are any inconsistencies
between this agreement and the Safety Plan.

Section 8. INDEMMITY.

A T THE EXTEWNT KWOT PROHIBITED BY APFLICABELE STATUTE, CONTRACTOR SHALL
INDEMMNIFY, DEFEND AND HOLD HARMLESS RAILROAD, ITS AFFILIATES, AND ITS ANMD THEIR OFFICERS,
AGENTS AND EMPLOYEES (INDIVIDUALLY AN “INDEMMNIFIED PARTY" OR COLLECTIVELY "INDEMMIFIED
PARTIES™) FROM AND AGAINST ANY AND ALL LOSS, DAMAGE, INJURY, LIABILITY, CLAIM, DEMAND, COST OR
EXFPENSE (INCLUDING, WITHOUT LIMITATION, ATTORMNEY'S, CONSULTANT'S AND EXPERT'S FEES, AND
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COURT COSTS), FINE OR PENALTY (COLLECTIWELY, "LOSS™) INCURRED BY ANY PERSON (INCLUDING,
WITHOUT LIMITATION, ANY INDEMMNIFIED FARTY, CONTRACTOR, OR ANY EMFLOYEE OF CONTRACTOR OR
OF ANY INDEMMIFIED PARTY) ARISING OUT OF OR IN ANY MANNER COMMECTED WITH (1) ANY WORK
FERFORMED BY CONTRACTOR, OR (I} ANY ACT OR OMISSION OF CONTRACTOR, ITS OFFICERS, AGENTS OR
EMPLOYEES, OR (I} ANY BEREACH OF THIS AGREEMENT BY CONTRACTOR.

B. THE RIGHT TO INDEMNITY UNDER THIS SECTION & SHALL ACCRUE UPON OCCURRENCE OF
THE EVENT GIVING RISE TO THE LOSS, AND SHALL APPLY REGARDLESS OF ANY NEGLIGEMCE OR STRICT

LIABILITY OF ANY INDEMMIFIED PARTY, EXCEPT WHERE THE LOSS 1S CAUSED BY THE SOLE ACTIVE
NEGLIGEMCE OF AN INDEMMNIFIED FPARTY AS ESTABLISHED BY THE FIMAL JUDGMENT OF A COURT OF

COMPETENT JURISDICTION. THE SOLE ACTIVE HEGLIGENCE OF ANY INDEMHNIFIED PARTY SHALL NOT BAR
THE RECOWERY OF ANY OTHER INDEMMIFIED PARTY.

C. CONTRACTOR EXPRESSLY AND SPECIFICALLY ASSUMES POTENTIAL LIABILITY UNDER THIS
SECTION 8 FOR CLAIMS OR ACTIONS BEROUGHT BY CONTRACTOR'S OWN EMFPLOYEES. CONTRACTOR
WAIVES ANY IMMUNITY IT MAY HAVE UNDER WORKER'S COMPENSATION OR INDUSTRIAL INSURANCE ACTS
TO INDEMHMNIFY THE INDEMMIFIED PARTIES UNDER: THIS SECTION 8. CONTRACTOR ACKNOWLEDGES THAT
THIS WAIVER WAS MUTUALLY NEGOTIATED BY THE FARTIES HERETO.

D. NO COURT OR JURY FINDINGS IN ANY EMFPLOYEE'S SUIT PURSUANT TO ANY WORKER'S
COMPENSATION ACT OR THE FEDERAL EMFPLOYERS' LIABILITY ACT AGAINST A PARTY TO THIS
AGREEMENT MAY BE RELIED UFON OR USED BY CONTRACTOR IN AMNY ATTEMPT TO ASSERT LIABILITY
AGAINST ANY INDEMMIFIED PARTY.

E. THE PROVISIONS OF THIS SECTION 8 SHALL SURVIVE THE COMPLETION OF ANY WORK
PERFORMED BY CONTRACTOR OR THE TERMINATION OR EXPIRATION OF THIS AGREEMENT. IN NO EVENT
SHALL THIS SECTION 8 OR ANY OTHER PROVISION OF THIS AGREEMENT BE DEEMED TO LIMIT ANY
LIABILITY CONTRACTOR MAY HAVE TO ANY INDEMMIFIED PARTY BY STATUTE OR UNDER COMMOMN LAW.

Section 9. RESTORATION OF PROPERTY.

In the event Railread authorizes Contractor to take down any fence of Railread or in any manner move or disturb
any of the other property of Railroad in connection with the work to be performed by Confractor, then in that event
Contractor shall, as scon as possible and at Contracior's sole expense, restore such fence and other property to the same
condition as the same were in before such fence was taken down or such other property was moved or disturbed.
Comntractor shall remowve all of Contractor's tools, equipment, rubbish and other materals from Railroad’s property prompthy
upon completion of the work, restoring Railroad's property to the same state and condition as when Contractor entered
thereon.

Section 10. WAIVER OF DEFAULT.

Waiver by Railroad of any breach or default of any condition, covenant or agreement herein contained to be kept,
observed and performed by Contractor shall in no way impair the rnght of Railrcad to avail itself of any remedy for any
subsequent breach or default

Section 11. MODIFICATION - ENTIRE AGREEMENT.

Mo medification of this agreement shall be effective unless made im wrting and signed by Confracior amd
Railmead. This agreement and the exhibits attached hersto and made a part hereof constitute the entire understanding
between Confractor amd Railroad and cancel and supersede any prior negotiations, understandings or agreements,
whether written or oral, with respect to the work to be perfformed by Contractor.

Section 12 ASSIGNMENT - SUBCONTRACTING.

Contractor shall not assign or subcontract this agreement. or any interest therein, without the written consent of
the Railroad. Contractor shall be responsible for the acts and omissions of all subconiractors. Before Confractor
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commences any work, the Contracior shall, except to the extent prohibited by law; (1) require =ach of its subcontractors to
include the Contractor as "Additional Insured” on the subcontractor's Commercial General Liability policy and Umbrella or
Excess policies (if applicable) with respect to all liabilities arising out of the subcontractor's performance of work on behalf
of the Contractor by endorsing these policies with 150 Additional Insured Endorsements CG 20 10, and ©G 20 37 (or
substitute forms providing equivalent coverage; (2) reguire each of its subconfractors to endorse their Commercial
General Liability Policy with "Contractual Liability Railroads” 130 Form CG 24 17 10 01 [or a substitute form providing
equivalent coverage) for the job site; and (3) require each of its subcontractors to endorse their Business Automobile
Policy with "Coverage For Certain Operations In Connection With Railroads" |50 Form CA 20 70 10 01 {or a substitute
form providing eguivalent coverage) for the job site.
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EXHIBIT C
10
CONTRACTOR'S
RIGHT OF ENTRY AGREEMENT

Union Pacific Railroad Company

Insurance Provisions For
Contractor’'s Right of Entry Agreement

Contractor shall, at its sole cost and expense, procure and maintain during the course of the Project and until all Project
work on Railroad’s property has been completed and the Contractor has removed all equipment and materals from
Railroad's property and has cleaned and restored Railmad's property to Railread's satisfaction, the following insurance
COVETage:

A

Commercial General Liability insurance. Commercial general liability (CGL) with a limit of not less tham
55.000,000 each occurrence and an aggregate limit of not less than 510,000,000, CGL insurance must be written
on 150 occumence form C5 00 01 12 04 (or a substitute form providing equivalent coverage).

The policy must also contain the following endorsement, which must be stated on the cerificate of insurance:
# Contractual Liability Railroads 150 form CG 24 17 10 01 (or a substiute form providing eguivalent
coverage) showing “Union Pacific Railroad Company Property” as the Designated Job Site.
* Designated Construction Project{s) General Aggregate Limit 150 Form CG 25 03 03 87 (or a substitute
form providing equivalent coverage) showing the project on the form schedule.

Business Automobile Coverage insurance. Business awto coverage written on 150 form CA 00 01 10 01 jor a
substitute form providing equivalent liability coverage) with a combined single limit of not less 55,000,000 for each
accident and cowerage must include liability arising cut of any auto (including owned, hired and non-ocwned
AUDE ).

The policy must contain the following endorsements, which must be stated on the cerificate of insurance:
« Cowverage For Certain Operations In Connection With Railroads 150 form CA 20 70 10 D1 {or a substitute
form providing equivalent coverage) showing “Union Pacific Property™ as the Designated Job Site.
«  Motor Camer Act Endorsement - Hazardous materials clean up (MCS-80) if required by law.

Workers' Compensation and Employers” Liability insurance. Cowverage must include but not be limited toc
* Contracior's statutory liability under the workers' compensation laws of the state where the work is being
performed.
* Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000 disease policy limit
S500,000 each employes.

If Contractor is self-insured, evidence of state approval and excess workers compensation coverage must be

provided. Coverage must include lability arising owt of the U. 5. Longsheremen’s and Harbor Workers' Act, the Jones
Act, and the Outer Continental Shelf Land Act, if applicable.

.

Railroad Protective Liability insurance. Contractor must maintaim "Railroad Protective Liability™ (RPL)
insurance written on 150 occurrence form CG 00 35 12 04 (or a substitute form providing equivalent coverage) on
behalf of Railroad as named insured, with a limit of not less than 32,000,000 per occumence and an aggregate of
$5.000,000. The definition of "JOB LOCATION® and "WORK" on the declaration page of the policy shall refer to
this agreement and shall describe all WORK or OPERATIONS performed under this agreement. Contractor shall
provide this agreement to Contractor's insurance agent(s) and'or broker(s) and Contractor shall instruct such
agent(s} andior broken(s) to procure the insurance coverage required by this agreement. A BINDER STATING
THE POLICY IS IN PLACE MUST BE SUBMITTED TO RAILROAD BEFORE THE WOREK MAY COMMENCE
AND UNTIL THE ORIGIMAL POLICY IS FORWARDED TC UMION PACIFIC RAILROAD.




SP-151063, Page 13 of 16

Umbrella or Excess insurance. If Contractor utilizes umbrella or excess policies, these policies must “follow
form” and afford no less coverage than the primary pelicy.

Pollution Liability insurance. Pollution lability coverage must be included when the scope of the work as
defined in the agreement includes installation, temporary storage, or disposal of any "hazardous” material that is
imjuriows in or upon land, the atmosphere, or any watercourses; or may cause bodily injury at any time.

If required, coverage may be provided in separate policy form or by endorsement to Contractors CGL or RPL.
Any form coverage must be equivalent to that provided in 150 form CG 24 15 "Limited Pollution Liakility Extension
Endorsement” or CG 28 31 "Pollution Exclusion Amendment® with limits of at least 35,000,000 per cccurrence
and an aggregate limit of $10,000,000.

If the scope of work as defined in this agreement includes the disposal of any hazardous or non-hazardous

materials from the job site, Contractor must fumish to Railroad evidence of pollution legal lability insurance
maintained by the disposal site ocperator for losses arnsing from the insured facility accepting the matenals, with
coverage in minimum  amounts of 1,000,000 per loss, and an annual aggregate of 52 .000,000.

Other Requirements

G.

All policy(ies) required above (except business autocmobile, worker's compensation and employers liability) must
imnclude Railroad as “Additicnal Insured” using 150 Additional Insured Endorsements CG 20 10, and CG 20 37 jor
substitute forms providing egquivalent coverage). The coverage provided to Railmad as additional imsured shall
not be limited by Contractor's liability under the indemnity provisions of this agreement. BOTH COMTRACTOR
AND RAILROAD EXPECT THAT UMION PACIFIC RAILROAD COMPAMNY WILL BE PROVIDED WITH THE
BROADEST POSSIBLE COVERAGE AVAILABLE BY OPERATIOM OF LAW UNDER 150 ADDITIOMAL
INSURED FORMS CG 20 10 AND CG 20 37.

Funitive damages exclusion, if any, must be deleted (and the deletion indicated on the cenificate of insurance),
unless (&) insurance coverage may not lawfully be obtained for any punitive damages that may arise under this
agresment, or (b} all punitive damages are prohibited by all states in which this agreement will be performed.

Contractor waives all rights of recovery, and its insurers also waive all nghts of subrogation of damages against
Railread and its agents, officers, direciors and employees for damages coverad by the workers compensation and
employers liability or commercial umbrella or excess liability obtained by Contractor required in this agreement
where prohibited by law. This waiver must be stated on the certificate of insurance.

Prior to commencing the work, Contractor shall fumnish Railroad with a cerificate(s) of insurance, executed by a
duly authorized representative of each insurer, showing compliance with the insurance reguirements in this
agrasment.

All insuramce policies must be written by a reputable insurance company acceptable to Railmmad or with a3 cument
Best's Imsurance Guide Rating of A- and Class VIl or better, and authonzed fo do business in the state where the
work is being performed.

The fact that insurance is obtained by Contractor or by Railmead on behalf of Contractor will not be deemed o
release or diminish the liakility of Confractor, including, without limitation, liability under the imdemnity provisions of
this agreement Damages recoverable by Railroad from Contracior or any third party will not be limited by the
amount of the required insurance coverage.
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EXHIBIT D
JO
CONTRACTOR'S RIGHT OF ENTRY AGREEMENT

MINIMUM SAFETY REQUIREMENTS

The term "employees® as used herein refer to all employees of Contractor as well as all employess of any subcontractor
or agent of Contractor.

Clothing

A

All employees of Confractor will be suitably dressed to perform their duties safely and in @ manner that
will not interfere with their vision, hearing, or free use of their hands or feet.

Specifically, Contractor’s employees must wear:

i Waist-length shirts with sleeves.

(i} Trousers that cover the entire leg. If flare-legged trousers are wom, the trouser bottoms must be
fied to prevent catching.

(i} Footwear that covers their ankles and has a defined heel. Employees working on bridges are

required to wear safety-toed footwear that conforms to the American Mational Standards Institute
(AMNSI) and FRA fooctwear requirements.

Employees shall not wear boots (other than work boots), sandals, canvas-type shoes, or other shoes that
have thim sales or heels that are higher than normal.

Employees must not wear loose or ragged clothimg, neckiies, finger rimgs, or other loose jewelry while
operating or working on machinery.

Personal Protective Equipment

Contractor shall reguire its employees to wear personal protective equipment as specified by Railread rules,
regulations, or recommended or requested by the Railroad Representative.

1)
(i}

{iii}

i)

Hard hat that meets the American Mational Standard (AMS1) 288.1 - latest revision. Hard hats should be
affixed with Contractor's company logo or name.

Eye protection that meets American Mational Standard (AMNS]) for occupational and educational eye and
face protection, Z87 .1 — latest revision. Additional eye protection must be provided to meet specific job
situations such as welding, grinding, etc.

Hearing protection, which affords enough attenuation to give protection from noise levels that will b=
occumming on the job site. Hearing protection, in the form of plugs or muffs, must be wom when
employees are within:

= 100 feet of a locomotive or roadwayiwork eguipment

= 15 feet of power operated tools

= 150 feet of et blowers or pile drivers

= 150 feet of retarders in use (when within 10 feet, employees must wear dual ear protection —

plugs and muffs)
Other types of persocnal protective equipment, such as respirators, fall protection equipment, and face
shields, must be wom as recommended or reguested by the Railrcad Representative.



SP-151063, Page 15 of 16

Om Track Safety

Contractor is responsible for compliance with the Federal Railroad Administration's Roadway Waorker Protection
regulations — 43CFR2 14, Subpart C and Railroad's On-Track Safety rules. Under 43CFR214, Subpart C, railnad
contraciors are responsible for the training of their employees on such regulations. In addition to the instructions
contained in Roadway Worker Protection regulations, all employees must:

(i)

(i}
(i}

Maintaim a distance of teenty-five (25) feet to any track unless the Railrcad Representative is present to
authorize movements.

\Wear an crange, reflectorized workwear approved by the Railroad Representative.

Participate in a job briefing that will specify the type of On-Track Safety for the type of work being
perfiormed. Contractor must take special note of limits of frack authorty, which tracks may or may not be
fouled, and clearing the track. Contractor will also receive spegial instructions relating to the work zone
around machines and minimum distances between machines while warking or traveling.

Equipment

A

It is the responsibility of Contractor to ensure that all equipment is in a safe condition to operate. [f, in the
opinicn of the Railroad Representative, any of Confractor's equipment is unsafe for use, Contractor shall
remowve such equipment from Railroad's property. In addition, Contractor must ensure that the operators
of all equipment are properly trained and competent in the safe operation of the egquipment. In addition,
operators must be:

= Familiar and comply with Railread's rules on lockoutiagout of eguipment.

= Trained in and comply with the applicable operating rules if operating any hy-rail equipment on-
track.

= Trained in and comply with the applicable air brake rules if operating any eguipment that mowves
rail cars or any other railbound equipment.

All self-propelled equipment must be equipped with a first-aid kit, fire extinguisher, and audible back-up
warming device.

Unless othenwise authorized by the Railroad Representative, all equipment must be parked a minimum of
twenty-five (25) feet from any frack. Before leaving any equipment unattended, the ocperator must stop
the engine and properly secure the eguipment against movement

Cranes must be eguipped with three orange cones that will be used to mark the working area of the crane
and the minimum clearances to overhead powerlines.

General Safety Requirements

A

Contracior shall ensure that all waste is propery disposed of in accordance with applicable federal and
state regulations.

Contracior shall ensure that all employees participate in and comply with a job briefing conducted by the
Railroad Representative, if applicable. During this briefing. the Railroad Representative will specify safe
work procedures, (including On-Track Safety) and the potential hazards of the job. If any employes has
amy questions or concemns about the work, the employee must voice them during the job briefing.
Additicnal job briefings will b conducted during the work as conditions, work procedures, or personnel
change.

All track work performed by Conftractor meets the minimum safety requirements established by the
Federal Railroad Administration’s Track Safety Standards 49CFR213.

All employees comply with the following safety procedures when working arcund any railroad track:
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(iy

(ii)
(i)

(i)
(v}
(i)

Always be on the alert for moving equipment. Employees must always expect movement on any
frack, at any time, in either direction.

Do not step or walk on the top of the rail, frog, switches, guard rails, or other track components.

In passing around the ends of standing cars, engines, roadway machines or work egquipment,
leawe at least 20 feet between yourself and the end of the equipment. Do not go between pieces
of equipment of the opening is less than one car length (50 feest).

Avoid walking or standing on a frack unless so authorized by the employes in charge.

Before siepping over or crossing tracks, ook in both directions first

Do not sit on, lie under, or cross between cars except as required in the performance of ywour
duties and cnly when frack and equipment have been protected against movement.

E. All employees must comply with all federal and state regulations conceming workplace safety.
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